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13 November 2018

Dear Sir William,
15950/17 Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL laying down rules and procedures for compliance with and
enforcement of Union harmonisation legislation on products and amending
Regulations
I am writing to provide an update on the progress of this proposal. Negotiations have
proceeded swiftly in recent weeks and we anticipate the Austrian Presidency will
look to seek agreement as swiftly as possible, with the Committee of Permanent
Representation in the European Union (COREPER) expected to consider the
proposal on 23 November and moving to Council before the end of the month. We
are therefore requesting scrutiny to be lifted or a waiver be granted to enable the
Government to take a formal position.
When Andrew Griffiths MP originally requested scrutiny clearance, you had some
additional questions which I responded to on 5 September 2018. Here is a further
update on those questions:
1) How the government intends to proceed regarding the proposal to mandate
the presence of a person responsible for proving compliance within the Union.
This question related to the provisions outlined in Chapter II (Compliance), and
particularly Article 4. Officials have worked with like-minded Member States to resist
the initial proposed provisions on the basis that they were disproportionate, would
create a barrier to trade, and would be costly to businesses. The Austrian
Presidency is currently considering a risk-based approach to the requirement for a
responsible person to be based within the EU, which is intended to target the
provisions more effectively to apply only to products which carry a higher degree of
risk to the consumer, rather than more broadly.

2) To quantify how and to what extent those provisions of the draft Regulation
which would affect regulatory activity at the border (i.e. improved enforcement
of product standards at the EU's external borders to prevent non-compliant
goods being placed on the market, and the introduction of a system of preexport checks and controls) are expected to alter the level of checks for
industrial goods which will have to take place at the EU's external borders,
including the land border on the island of Ireland.
How the provisions in the Regulation will apply to the UK after exit are dependent on
the outcome of negotiations on our future relationship with the EU and on the final
wording of the proposal. It is worth noting that Article 35 specifically addresses
international cooperation and while these provisions are not finalised, they currently
provide for the Commission to approve a third country’s system of product-related
pre-export control if they satisfy the requirements of the Union harmonisation
legislation, which would reduce or remove the need for border checks for third
countries.
I also wanted to update you on areas of the original proposal which the Government
had concerns about.
The necessity of measures to increase cooperation between market
surveillance authorities and customs authorities, and to introduce single
liaison offices
The Government assessed this, and overall supported the Commission’s intention to
bring greater coherence to the organisation of market surveillance in the EU. This
function already exists in the UK through my Department’s Market Surveillance
Coordination Committee and we therefore considered that formally establishing a
single liaison Office would have limited benefit in a UK context. However, we were
flexible on this point, and as the proposal currently stands there is a requirement for
Member States to establish Single Liaison Offices.
Potential unintended consequences of the common set of powers afforded to
market surveillance authorities
The Government assessed this and had concerns that the measures put forward by
the Commission were more prescriptive than existing legislation and were
disproportionate for tackling products that present minor concerns with technical
compliance. Other Member States shared our concerns and there have been
significant amendments to Article 14 (the powers and duties of market surveillance
authorities) which would make the powers afforded to market surveillance authorities
more proportionate.

The proportionality of the framework for the control of products entering the
EU
The measures in this section of the proposal provided for a strengthened framework
for controls on products entering the Union market and aligned with the Union
Customs Code. Therefore, the Government did not raise any specific objections to
the proportionality of these provisions and supported them. We have, however,
pushed for clarity in relation to the potential costs of developing any underpinning IT
infrastructure and how this will dovetail with national systems.
The Union Product Compliance Network
The Government opposed the Network in the format set out in the original proposal.
We were concerned that representatives from business and consumer groups may
be indirectly empowered to impose obligations on market surveillance authorities,
removing competence from national governments. Through the negotiations, the
format of the Network has been substantially amended with much greater clarity and
specificity added about its composition, operation, and the roles and responsibilities
of its representatives.
The rationale for the Commission’s powers to adopt various implementing
acts
The UK, alongside other Member States, have challenged many of the areas where
the Commission sought to use implementing acts. Consequently the number of
implementing acts, as well as the powers granted in them, have been reduced.

With regard to development of the proposal more broadly, discussions at the Council
Working Group meetings revealed significantly differing views on a number of key
areas. This includes scope; definitions; the requirement to have an authorised
representative based in the Union who is responsible for compliance; the powers
and duties of market surveillance authorities; testing facilities; the creation of a Union
network responsible for compliance; information systems; and arrangements for
cooperating with third countries.
Many Member States shared our view that parts of the proposal were too
prescriptive, placed a disproportionate burden on businesses, reduced Member
State competence, and were not sufficiently risk-based. This has led to numerous
revisions to the proposal text, such as the reduction in the scope of prescribed
powers and duties of national Market Surveillance Authorities and a reduction in the
powers granted to the Commission in implementing acts. These amendments have
helped to improve the proposal so that it is less prescriptive and better preserves
Member State discretion.
The UK Government considers that the current proposal is an improvement on the
original, but we still have some specific concerns, notably that the risk-based
approach for products covered by Chapter II could be more transparent and focussed
only on high risk products. However, we continue to support the overarching principles
of good regulation that the proposal is based on. Given this, the Government will

determine its final position depending upon what further progress can be made on
Chapter II. However, the Government would not be able to support the proposal
unless there was further amendment to Article 4.
I hope this letter gives enough reassurance to allow the proposal to be released from
scrutiny, or for a waiver to be granted, ahead of consideration at COREPER on 23
November.
I am copying this letter to the Chair of the House of Lords European Scrutiny
Committee, Lord Boswell, Les Saunders, DExEU, and to Callum Gray, Departmental
Scrutiny Coordinator for BEIS.
Yours sincerely

KELLY TOLHURST MP
Minister for Small Business, Consumers & Corporate Responsibility

